that drilling this close was unsafe.  They discussed it with
Merchen. Tinnell suggested the use of a remote drill but Merchei
refused to use this procedure (Tr. 18, 39, 40).

Rick Tinnell had never been instructed to drill that close
to misfired holes.  He felt it was dangerous because the steel
could wander and hit the cap (Tr. 75, 77).

Following Merchen's instructions Tinnell drilled two holes
approximately 2 1/2 feet deep. The holes were loaded and shot.
This eliminated the misfired holes (Tr. 17, 18).

At the end of the shift Tinnell and Sperry filled out their
time slips for 4 hours at the contract rate and 4 hours at the
day's pay rate {Tr. 62).  The miners refused Merchen' s request tc
change the time slips to 8 hours contract rate (Tr. 62).

Dallas Tinnell, father of Rick Tinnell and the president of
the local union, expressed the view that drilling even 12 inches
from misfired holes can be dangerous. When collaring a hole the
new drill could jump and go into the previous hole (Tr. 86, 87).

Homestake Mining Company's rules in its safety book suggest
precautions to be taken when miners drill into misfired holes
(Tr. 88-92; Exhibit P7>.

Richard Fischer, MSHA's expert, stated it was a violation of
30 C.F.R. 57.6-107 to drill within 12 inches of two misfired
holes (Tr. 100-107; P9). A definite danger of intersecting the
prior holes existed.  Merchen should also have used a manifold
(Tr. 108, 111). A fatality could result if the one and a half
pounds of explosives were ignited (Tr. 112).

Respondent's witnesses were James Merchen, Audrey Merchen
and Joel Waterland.

On January 24, 1980 James Merchen was the relief shift boss
supervising 15 miners (Tr. 124).

Merchen saw the misfires in the center of the round (Tr.
126). He told Sperry to blast them but the following day the two
holes remained (Tr. 127). Unsuccessful efforts to remove the
misfires included plastering, blasting, and washing them.  Also
the prior shift had cut a "V" in an effort to remove the
misfires.

Merchen told Tinnell and Sperry to drill two holes 10 to 12
inches on either side of the misfires (Tr. 128, 129). The men
were instructed to drill parallel to the misfires.  Merchen had
used this method before. Tinnell and Sperry suggested drilling

1974es:
